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agreed to bear the expense of this serv-
ice. 

(1) When the determination is made 
independently of a decision on an ap-
plication for a permit or for a permit 
boundary revision, a request for review 
shall be filed within 30 days of receipt 
of the determination by a person who 
has received a copy of it by certified 
mail or overnight delivery service. The 
request for review shall be filed within 
30 days of the date of publication of the 
determination in a newspaper of gen-
eral circulation or in the FEDERAL 
REGISTER, whichever is later, by any 
person who has not received a copy of 
it by certified mail or overnight deliv-
ery service. 

(2) When the determination is made 
in conjunction with a decision on an 
application for a permit or for a permit 
boundary revision, the request for re-
view must be filed in accordance with 
§ 4.1362. 

(c) Failure to file a request for review 
within the time specified in paragraph 
(b) of this section shall constitute a 
waiver of the right to review and the 
request shall be dismissed. 

[56 FR 2145, Jan. 22, 1991, as amended at 67 
FR 4368, Jan. 30, 2002; 67 FR 61512, Oct. 1, 
2002] 

§ 4.1392 Contents of request; amend-
ment of request; responses. 

(a) The request for review: 
(1) Must include: 
(i) A clear statement of the reasons 

for appeal; 
(ii) A request for specific relief; 
(iii) A copy of the decision appealed 

from; and 
(iv) Any other relevant information; 

and 
(2) May not exceed 30 pages, exclud-

ing exhibits, declarations, and other 
attachments, unless the Board orders 
otherwise upon motion for good cause 
shown. 

(b) All interested parties shall file an 
answer or motion in response to a re-
quest for review or a statement that no 
answer or motion will be filed within 15 
days of receipt specifically admitting 
or denying facts or alleged errors stat-
ed in the request and setting forth any 
other matters to be considered on re-
view. 

(c) A request for review may be 
amended once as a matter of right 
prior to receipt of an answer or motion 
or statement filed in accordance with 
paragraph (b) of this section. There-
after, a motion for leave to amend the 
request shall be filed with the Board. 

(d) An interested party may file an 
answer, motion, or statement as de-
scribed in paragraph (b) of this section 
in response to an amended request for 
review as follows: 

(1) If the request for review is amend-
ed as a matter of right, the answer, 
motion, or statement must be filed 
within the longer of the following peri-
ods: 

(i) The time remaining for response 
to the original request for review; or 

(ii) Ten days after receipt of the 
amended request for review; and 

(2) If the Board grants a motion to 
amend a request for review, the an-
swer, motion, or statement must be 
filed within the time set by the Board 
in its order granting the motion. 

(e) The filing of a reply is discour-
aged. However, a person who filed a re-
quest for review may file a reply that: 

(1) Is limited to the issues raised in 
an answer or motion; 

(2) Does not exceed 20 pages, exclud-
ing exhibits, declarations, and other 
attachments, unless the Board orders 
otherwise upon motion for good cause 
shown; and 

(3) Is filed within: 
(i) Fifteen days after service of the 

answer or motion under paragraph (b) 
or (d)(1) of this section; or 

(ii) The time set by the Board in its 
order under paragraph (d)(2) of this sec-
tion. 

[52 FR 39530, Oct. 22, 1987, as amended at 75 
FR 64670, Oct. 20, 2010] 

§ 4.1393 Status of decision pending ad-
ministrative review. 

43 CFR 4.21(a) applies to determina-
tions of the Office of Surface Mining 
under 30 U.S.C. 1272(e). 

§ 4.1394 Burden of proof. 

(a) If the person who requested the 
determination is seeking review, OSM 
shall have the burden of going forward 
to establish a prima facie case and the 
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person who requested the determina-
tion shall have the ultimate burden of 
persuasion. 

(b) If any other person is seeking re-
view, that person shall have the burden 
of going forward to establish a prima 
facie case and the ultimate burden of 
persuasion that the person who re-
quested the determination does or does 
not have valid existing rights. 

[67 FR 61512, Oct. 1, 2002] 

Subpart M—Special Procedural 
Rules Applicable to Appeals 
of Decisions Made Under 
OMB Circular A–76 

AUTHORITY: 5 U.S.C. 301. 

SOURCE: 45 FR 75213, Nov. 14, 1980, unless 
otherwise noted. Redesignated at 52 FR 39525, 
Oct. 22, 1987. 

§ 4.1600 Purpose and nature of the ap-
peal process. 

(a) This appeals procedure embodies 
an informal administrative review of 
agency decisions made under OMB Cir-
cular A–76, and is intended to assure 
that such decisions are fair, equitable, 
and in compliance with the provisions 
of the Circular. This procedure pro-
vides affected parties an opportunity to 
request that such decisions be objec-
tively reviewed by a party independent 
of the A–76 decision process. 

(b) This appeals procedure is admin-
istrative rather than judicial in nature, 
and does not provide for a judicial re-
view or for further levels of appeal. The 
decisions of the appeals official are 
final. 

(c) This procedure is intended to pro-
tect the rights of all affected parties 
and, therefore, neither the procedure 
nor agency determinations may be sub-
ject to negotiation, arbitration, or 
agreements with any one of the par-
ties. 

§ 4.1601 Basis for appeal. 
(a) An appeal may be based only on a 

specific alleged material deviation (or 
deviations) by the agency from the pro-
visions of OMB Circular A–76 or Sup-
plement No. 1 thereto, the ‘‘Cost Com-
parison Handbook.’’ Appeals may not 
be based on other factors, such as the 
economic impact of the agency’s deci-

sion on a community, or other socio-
economic issues. 

(b) This appeals procedure shall be 
used only to resolve questions of the 
determination between contract and 
in-house performance of a commercial 
or industrial type requirement, and 
shall not apply to questions concerning 
award to one contractor in preference 
to another. 

§ 4.1602 Who may appeal under this 
procedure. 

An appeal may be filed by any af-
fected party, viz, employees of the Fed-
eral activity under review, authorized 
employee representative organizations, 
contractors, and potential contractors. 

§ 4.1603 Appeal period. 
An appeal may be submitted at any 

time within 45 calendar days after an-
nouncement of an agency decision re-
garding the method of performance of a 
commercial or industrial type require-
ment. 

§ 4.1604 Method of filing an appeal. 
An appeal must be in writing, and 

must be submitted to: Director, Office 
of Hearings and Appeals, U.S. Depart-
ment of the Interior, 801 North Quincy 
Street, Arlington, Virginia 22203. 

[45 FR 75213, Nov. 14, 1980. Redesignated at 52 
FR 39525, Oct. 22, 1987. And amended at 67 FR 
4368, Jan. 30, 2002] 

§ 4.1605 Action by the Office of Hear-
ings and Appeals. 

(a) Upon receipt of an appeal, the Di-
rector, Office of Hearings and Appeals 
shall designate an appeals official, who 
shall process the appeal. 

(b) The appeals official shall prompt-
ly docket the appeal and send copies of 
the docketing notice to the appellant, 
the director or other appropriate offi-
cial of the bureau or office involved, 
and the Solicitor of the Department. 

§ 4.1606 Department representation. 
(a) Upon receipt of the docketing no-

tice, the Solicitor shall appoint coun-
sel to represent the Department in the 
appeal action, and so notify the appel-
lant and the appeals official. 

(b) Within seven calendar days of his 
designation the Department Counsel 
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